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How did we get to where we are?

The long-term reasons

• College set up as FE corporations 

• 1992 Further and Higher Education Act

• Legislation insufficient - no insolvency process

• First exceptional financial support (April 1993)

• A few more cases in the next 20+ years

• Intervention cases became very messy in 2014

• Treasury provided Restructuring loans 2016-19

• Decision to legislate announced in spring 2016



Public service duties

Admission of named 

students

Grant-funding

Regularity & propriety

Equality duty

Public procurement

Freedom of Information

Public sector pensions

Are colleges public or private?

Private sector status

Admission policy

Course content

Employer of staff

Exempt charities

Spending (revenue & capital)

Borrowing

Surpluses belong to college

College insolvency regime



The college insolvency regime

Special
Administrator

Duty to protect 
learners as well as 
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DFE
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LGPS FundBank (s)
Other 

creditor

14 day 
window

DfE intend to use a pre-
statutory Independent 
Business Review 

Bank, LGPS and creditors 
likely to be better off if 
they do not initiate the 
statutory procedure



The financial challenges

Is it a good time to introduce a college insolvency law?

• fewer 16-to-18 students (record low birth rate in 2002)

• fewer apprentices (since the levy in May 2017)

• no cover for inflation since 2013 (outside HE)

• rising staff costs (staff turnover 17%)

• higher teacher pension contributions (23.6% in 2019)

• extra duties (individualised funding, careers, OfS subs) 

• bank exit (total loans to colleges down 20% in 3 years)

• financial weakness in a significant group of colleges

It may be helpful to have a clearer set of rules and process 



How to prepare?

Governors

• Good time to remind yourself of your responsibilities

• Understand your college’s activities, finances & cashflow

• Key decision points: budget (June), accounts (December)

College leaders

• Understand the new rules

• Assess financial impact and risk of every decision

• Monthly cashflows



ESFA’s new cash flow forecast



ESFA’s monthly payment profile
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What next?
2018/9

• December 2018 – governors approve 2017-18 accounts

• January – start of the college insolvency regime

• March – typical cashflow low point

• April – a difficult month if there’s no Brexit deal

• July – governors set 2019-20 budgets

2019/20

• July – governors set 2019-20 budgets

• September – TPS contributions rise

• November – Spending review published (TBC)

• December  - governors approve 2018-19 accounts



Insolvency regime for further 

education and sixth form college 

corporations

Kathryn Norton, FE Financial Resilience and Sustainability Division



Why we need an insolvency regime

Firstly, to make sure there is legal clarity in the event of a college running 

out of money - when FE colleges were taken out of Local Authority control 

in 1992, it was not specified whether or how they should be subject to 

insolvency procedures

Secondly, to protect students – it includes a Special Administration 

Regime with the objective of avoiding or minimising disruption to the 

studies of existing students of the FE body as a whole

Thirdly, with Restructuring Facility and Exceptional Financial Support 

coming to an end there will be far fewer resources available to support 

colleges in financial difficulty
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Legislation

The Technical and Further Education Act 2017 introduces the main framework for 

the insolvency regime for the Further Education sector. It does not apply to sixth 

form colleges who have converted to academy status.

It applies aspects of normal company insolvency law to further education and 

sixth form college corporations and introduces a special administration 

regime which is designed to protect learner provision in the event of a college 

becoming insolvent.

The Further Education Bodies (Insolvency) Regulations 2018 ensure that 

existing insolvency legislation works effectively for FE and sixth form corporations by 

modifying the Insolvency Act 1986; Insolvency Rules 2016; and wider insolvency 

legislation to apply statutory corporations. These regulations will also set out 

provisions for record keeping in the event of an education administration.

The Education Administration Rules 2018 set out insolvency rules for a Special 

Administration Regime called Education Administration. 
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Legislation commencement – what is 

happening and what should you do?

The FE insolvency legislation will come into force on 31 January 2019. This will only affect FE and 

Sixth Form colleges directly if they become insolvent. But all college governors and senior staff 

should familiarise themselves with the legislation and its requirements.

College governors already have duties as charity trustees to ensure good financial management of 

college corporations. Those duties continue and it will be all the more important to report early 

any sign of financial difficulty and to recognise and report if the college becomes insolvent.

An FE body is insolvent when it cannot pay its debts. This could mean either:

 it can’t pay bills when they become due

 it has more liabilities than assets on its balance sheet

Governors are under obligations to act to ensure that they do not allow the college corporation or 

company to continue to trade when insolvent if this damages the interests of creditors. 
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New landscape: Monitoring and early 

intervention 

We already operate a system of intervention, through the Education and Skills Funding 

Agency (ESFA) and the office of the Further Education Commissioner (FEC) for colleges in 

England. 

ESFA operates an early intervention regime, which provides challenge and support to colleges 

whose financial health is unsatisfactory or is weakening over time. Monitoring and early 

intervention will become increasingly important in the context of insolvency, and the 

ESFA and the FEC will continue to work with colleges to identify signs of financial distress, act 

quickly to support colleges to improve their leadership/governance, financial health and 

financial resilience and, ultimately, seek to avoid insolvency.

We are reviewing our intervention process end-to-end and developing new processes. We will 

say more on this next year before EFS and the Restructuring Facility close at the end of 

March.
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New landscape: Independent Business Reviews

Part of the new landscape will involve undertaking an Independent Business Review (IBR), 

where appropriate, if a college, its creditors or DfE are concerned about the financial future of 

the college. IBRs will complement Diagnostic Assessments in the new financial intervention 

process.

IBRs are viewed as credible objective assessments of an organisation’s position and are 

conducted by an externally appointed individual (normally by an Insolvency Practitioner (IP) or 

an accountant) to establish the solvency of the business and options for turnaround and/or 

insolvency. 

In the case of the FE sector, we expect that an IBR would look at the financial and strategic 

position of the college itself and would also set this in the context of local and/or regional 

market and economic conditions. The IBR process will conclude with a report and usually a 

number of options as to the possible way forward for the college. 

IBRs are generally confidential, reporting to the college and those who commissioned it, and can 

include sections which are confidential to particular clients. 

IBRs do not automatically result in an insolvency procedure – in most circumstances, 

especially if conducted early; options can be taken forward as a way to restructure, avoiding 

insolvency
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Governor liabilities and disqualification

The 2017 Act also modifies the Company Directors Disqualification Act 1986 

(‘CDDA’) to apply to FE bodies meaning that governors who are found liable of 

certain wrongdoing can be disqualified.

It is important to recognise that company directors are not disqualified under the 

CDDA as an automatic consequence of the insolvency of a company, and this 

will also be the case with governors or senior management of colleges. 

Disqualification proceedings are only commenced where there is evidence of 

wrongdoing, including fraudulent and wrongful trading, which is fully investigated.

All college governors already have fiduciary duties in their capacity as charity 

trustees to do everything within their power to ensure that the college corporation 

which they serve remains solvent. The disqualification regime should not inhibit 

people from taking up such positions, but act as a deterrent to poor financial 

management, as it does for charities.
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Governor guidance
We have agreed to provide guidance for governors on their duties and 

liabilities under insolvency law, and we are currently working with key 

stakeholders to ensure that this is provided ahead of the insolvency regime 

coming into force – aiming for publication in early December.

The guidance will:

 Explain procedures and governors’ roles within those, including 

Independent Business Reviews and Education Administration

 Explain offences including wrongful and fraudulent trading and set out 

relevant penalties

 Set out actions and duties that governors must take during an 

insolvency procedure and explain the need to co-operate with the 

appointed Insolvency Practitioner

 Provide sources of additional information about good governance and 

legal advice to help governors to minimise their risk of liability
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Training and guidance

Guides on financial management – including the Accounts Direction 

Handbook 

https://www.aoc.co.uk/funding-and-corporate-services/funding-and-

finance/accounting-and-financial-planning

https://www.gov.uk/government/publications/college-accounts-direction

Inspiring FE Governance

https://inspiringfegovernance.org/

ETF Governance Training Programme – includes programmes on finance

https://www.aoc.co.uk/funding-and-corporate-

services/governance/governors/training-materials-governors
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Strengthening financial management 

– lessons from intervention activity

Andrew Tyley, Deputy FE Commissioner



Insufficient focus on cash

 Cashflow forecasts sometimes appear to be an afterthought to the main 

budget and financial plan

 Income assumptions often reflect and reinforce the “optimism bias” 

which is common in the sector

 Cash reserves are allowed to fall below 25 cash days in hand leaving 

insufficient headroom at key pinch points

 Critical timing risks are not sufficiently sensitised / risk assessed 

(notably re sale proceeds from asset disposals)

 Forecasts often extend only to the end of the current financial year and 

lack sufficient detail

 Processes for integrating and updating cashflow forecasts are not 

always robust
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Breach of loan covenants

 Insufficient attention is often given to regular in-year monitoring of 

compliance with loan covenants

 Unplanned / unexpected covenant breaches are often identified too late  

 Impacts can include reclassification of debt to current liabilities and a 

sudden/steep decline in financial health 

 Consequences can include formal ESFA/FEC intervention; repricing of 

loans; IBR’s; revised covenant terms; taking of security over assets; 

withdrawal of lending (e.g. overdrafts)

 Implications in the future are likely to be more serious under the 

Insolvency Regime
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Poor capital planning

 Ambitious capital projects are sometimes driven forward before key 

aspects of financing have been tied down

 Speculative or complex asset disposals are not always  sufficiently risk 

assessed putting the College’s solvency at risk 

 The prospect of substantial future capital receipts can build 

complacency/ambivalence to short term operating losses and a failure 

to address unviable provision

 Unanticipated complications or delays to property disposals (often due 

to planning) can lead to significant and unmanageable cashflow

pressures

 Recourse to EFS (where the banks won’t help) will not continue in the 

way it has previously.  Intervention responses will change significantly
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Good practice

 Robust and comprehensive cashflow forecasting – where appropriate 

reviewed externally / independently

 Regular monitoring and review of cashflow and loan covenant 

compliance by the board (with good finance skills and an effective 

finance committee)

 Cash reserves maintained above 25 cash days in hand throughout the 

year (not just at year-end)

 Credible Finance Director with sufficient seniority within the College 

(preferably a senior post-holder)

 Adequate risk assessment and sensitising of key cash variables in 

particular capital receipts and AEB clawback

 All Governors, the Principal and FD recognise and understand the 

implications of the Insolvency Regime
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Julian Gravatt
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Andrew Tyley,


